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PRELIMINARY STATEMENT

For several decades, this Court has looked +o the
legislative and executive hranches of government to provide a
comprehensive response Lo the educational needs of disadvantaged

children in our State, intervening only upon a clear s

response had not been forthcoming.

of the School Punding

Reform Aot of 2008 (9)

other branches of government have now Tulfilled fheir
constitutional obligation, not only to scheol children in eletelt
urban distvicts but to all school children.

The SEFRA provides a new standard of educational adegu;

and equity for the entire State, with the resour

being directed

based on the needs of the children. Moreover

all

with  Thigh concentrations of  at-

i

. high-poverty districts, with Lhe abilitv
Iq -4 . Yy 7 R

the programs and services previously SUPPO

ed only in the Abbott
districts. Moreover, the SFRA and its implementing regulations

require that key Abbott programs, such as inken

and high-quality preschool, be provided in

Ihe Bducation Law Center (RLC) lanores the gignificant

fiscal resources that the SFRA provides to the Abbobl dislri

well as the expansion of equity that it provides to high-poverty

districts. Instead, the ELC focuses on maintaining the “status” of

being an Abbott district and the previous remedial orders that the



Court found necessary for Abbott dislricts based on findings of

-

ineguity in prior funding formulas.
The SFRA, however, is not aboulb the designation or do-

L A

designa

i3

don of "Abbott districts” or the provision of “remadies

those dist

ineivudes aducational resonrces for

high concentrations of poverty within the

SERA, by design, continues to provide

resources o L

Lively characte

tring aids in the SEFRA as

THommula” or “off-formula? aids, argues that the Abbobti districts

are being significantly underfunded in 2008-2009 and that

tormula s local fair

by e e Eps E R -
SHare provisions or

Aphott distric

o by oo 2 oy PR ey - P - L b R T TIL e
that can nob be met by the local baxpa vers.  That

inaccurate,

114 Abbotl districts will recaive more Lhan

<% increase in State aid over 2007-2008. The average “per pupil

at 68 .26

i Z2008-2009% will

.an dncrease of $918 per pupil over 2007-2008. Overall

Sttate aid to Abbott distric

under the SFRA is S4.679 bili

increase of $241 miliion over 2007-2008. Additionally, the SFRA

has specific provisions e.q. Adjustment Aild and Educational
& F ) 5 J



Adequacy Aid, that assist in filling the gap between the Abbott

districts’ local fair share and their local levy so that no Abbott

district has to dramatically incre tocal levy but may do so

incrementally over Cime.

in oshaort, Elhes

with the Commissioner’s implementing reguiations, can replace or

Tine those that have nob me L the needs of L

by
LN S

loun menltoring and accouncabi

provide

student schievemant and the

iant use of State funds.

Feot on

to deny the

legislative and

ant it nor should it upset the strong presumpl of validity to
be acoorded

the SFRA ig




SUPPLEMENTAL STATEMENT OF THE CASE

The State relies upon the facts and procedural history
set forth in the Statement of the Case in its moving brief, as
supplemented herein,

since the State’s applicati Lo the Court in Mavach 2008,

all of the Abbott ot 2008-70 ith Lhe exception of

one, were

and Approyvaed the provi

the SFRA.Y All of the Abbort oudgets reflect an increase in State

aid over 2007-2008. The incresses in State ald range from a

rnerease in Pemberton o a 26.2% increase in Hoboken.

Supplemental Lerlification, Exhihir B Moreover. fthe budgets

1

include high-gusl ity early childhood programs as approved by the

Department consistent Che Court’ s order in Abboti v. Burke,

131 {Rbbott ¥) thar, for the Lirst time, are

stream -- Preschool Tducation Adld.

o date, Camden has not submitied an approvable, bhalanced
budget to the Department of Education. Sge  Supplemental
Certification of Rather Atitwood (Attwood Suppiemental
Certification), 93. The district has not accepted suggestions by
the Department and  the State~appointed  fiscal
approprialte reallocations and efficiencies that would vield a
balanced budget, and has missed several promised deadlines for the

submission of a balanced budgel to the Department. As a result of
the district’s actions, a discretionary spending freeze has been
directed by the Department and the Fiscal monitor has been
authorized to veto any discre 2tionary spending approved by the board
until such time as the budget is submitted and approved. Id. at
Exhibit A.

monitor  for

=Y



in addition to the aid categories specifically provided
for in the SFRA, the Goverror’s budget alsc included additional aid
to address increased payments that districts may need Lo provide to

charter schools. New Jersey State RBudaet Y 20082009 at D-104.

r, his budget includ

mlilion in transition aid for

ning new schood

he SFPRA also includes a required minimum tax levy. ALl

L

ing Abbott districts. had o, at

minimum,

maintain the local levy from the prior year or raise the local fair

share

re, whichevyer

less. NLJ.S.7 =5 {bh) . Moreover, seven

Abbotl di

eligible

Adeguacy Ald

those with budgets under

were failling

municipally overburdened, and, therefore, were required to raise

their levies peyond the prior vear’s levy by a

{(2).% OFf the remaining 24 Abbott di
i}

Co )

16 raised their local levy Lo the 4% tax levy cap or bevond, fwo

raised thelr loce

Levy by siightly less than the 4% tax levy cap

and six did not ralse

cal levy beyond the minimum required

“Tor BEAA eligible districts that are municipally overburdaened,

the required tax levy for 2007-08, 2009-10 and 2010-11 is 4%,

N.J. 5. A, 18A:7F-58(b) (2). For EAA eligible districts that are not
municipally ovarburdened, the required leocal Levy increase is 6%,
8% and 10% for 2007-08, 2009-10 and 2010~11 respectively. Ibid.

zee also Attwood Supnlemental Certification, 913.




tocal levy.? Attwood Supplemental Certifi

D,

e

.cation, Exhibi

fwenty~seven of the Abbott districts had their budgets

approved py the wvolters or the Board of School

remaining  four districts where Uhe budget

tune Township, Sale

City and Phillipsburg —- 1

pursuant

no reduction to the budgets were made. in the other two districts

Neptune and Salem City, dnsignificant reductions wore mad

4000 Supplemental

Lo the Commd tooappeal

The Commissioner has also oromulgated program red

that reguire districts ro maintain and/or implement core Literacy

reforms for all “high neea” dlstricis,

hose

Lhat  are performing below expe iLions on State a ssmant s .

supplemental Certification of

(Davy  Supplemental

Leation), Bxhibit A,

2007, ¢, 260, 883 (providing

Lhe Commissionsr

authority to promulgate regulations that are

“One

S Glovcester Citvy, received  anp automatic
tax levy cap permitting il to increasse its levy
than 4%, Additionally, two districts, Millville

adiustment

by g

and Phillipsburg, sought and were granted waivers of the permitted
Lax levy cap to permit local levy increases of 11.23% and 7.62%
respectively. Altwood Supplemental Certification, Exhibit D.

G



effective upon filing with the Office of Adminlstrative Law). The
regulations also codify program requirements for districts with
high concentrations of poverty. These requirements include class

size limitations for various grade levels. Ravy  Supplemental

Fa.

D prom

ing Presc

i

'

e

A Regulatl

tons applicabl

ATy bye 4
Ao

-

the many othey distri

L1 o benefit from the expansion of

preschool prog:

¥ H ams under the SFRA,

vaegulations will include

the high-gquality standar

incorpor

previously in Abbott

preschool o

ulalions, including the reguirements For a cerlified

Teacher and an alde

every 15 students, a full-day, full-vear

Drogram (180 davs), a e

search-based, compret

curriculum and assessment, a seamless Cransition from program

through third grade and a continuous avaluation and

ovemnani

process.  Davy Supplemental Certification, H973-74

-~



LEGAL ARGUMENT

POINT I
THES  COURT  CAN  AND  SHOULD DETERMINE  THE
CONSTITUTIONAL VALIDITY OF THE SFRA

seaeks o determina

el Although b

I8 somne

Drioy deod

sionsg of

supervisory authoriiby it

exercisad

area for decades,

the Court should assume jurisdiction and grant the State’ = motion.

s oargun

~

the abtlity of this Court to address fhis lmportant

precedent wonere the Court

of & school Funding rmuia.

I'n Robinson v, Cahili, 69

SR R

449 {1976}

s Y] PO
asred, in

o veview the

S it

inat

Pl

School Education Act of 1074,

Immediatel foliowing
| g

... passage [of the
Public School Bducation Act of 1975%] motions

fe)



were addressed to this Court by a number of
different parties in the cause.... We
hesitated to entertain the motions. No lower
court determination of this underlying issue
was before wvs for review; the parties had had
no opportunity to avail themselves of an
evidentiary hearing at which a record could be

made; a judgment by us might savour somewhat

an advisory opinion. These consider:

be outweigh
a speady
the enact
; RATE

I Lo R N ‘7 e
WOoOULG ne  possiblie -~ and if

desirable - to decide at once
statute, on its

did or
constituvtional reguirements.

169 N.J. 449,

(eriginal emphasis)

Lhe L1975

went O e iy

Fformula would demonstrale wherher it Was

Ao H

‘e or whether further adiustments

at 455 ;o4 66 ; 167 .

A similar approach should bhe taken

iltigation over Abbott remedies and Abbol b

1

ld take the opportunityv to resolve gquickly the facial

ol Tha SEFRA. Whether further adius

tments and modificat

neaded can be determined over time and with actusl SR

indeed, the SFRA calls for such an experience-based review avery

Enree vears. N.J.S.A, LBATF-46 (k). The ELC's arguments that the



Court should decline to exercise jurisdiction is again “outweighed

by the desirability of reaching a speedy decision” on this

critical

issue.

10



POINT 1T

THE S5TRA IS ENTITLED TO A STRONG PRESUMPTION
QF CONSTITUTIONALITY

It is well established that an act of the Legislature

h

With it a strong presumption of constitur:

oHeTC

‘has alwavs heen

A

With & deep awar

¢l enactment

e considered actior

2E popularly electe representativeas., 7

=
=,
.
i
&
-
e
g\
fan)

SRorts & Ixposition Auth.

covdanoo

challe

I

Gaviglia v. Roval Tours of BAmerica,

9

3

Despite

$ arguments Lo Lhe contrary,



the SERA is entitled to this strong presumption of
constitutionality.
The RELC argues, based on an unpublished trial court

that net onlv is ithe SFRA denied a

N.AAC. P, v, Mounlt Laurel,

fducation Act  (QEA) was const:

Abbott v, Burke, Dkbt. No.

T OO0 T T b o e e Iy Ty o e S T - . oy s g
379818 (N, T, Super ., Che Ddwv, 1999 ar w0 hig Court, however,

i

~
-
o7
9]
S
-
o
9]
g

this  holdinag

subsequently

Tunding cases and

its view of

Lo Abbott TI7, the Court was silent as

arded 2

al court’s sssessme

cive enaciment in Light of prior

however,

L Abbott v, Burke, 149 ModJ. 145

drmed the longstanding

L e em iy e o e o} P A
Lssue anda yvoeat’

q
B
i
2
[0
iy
o
4
ja53
A
o
=
0l
P
0]
Ui
-
&
[
—
e
.
o
p
{

tLC in response Lo the
Ciled on bhehalf of the

UPhY refers Lo the brief filed by the
State’s motion. “Sh"” refers to the brier
state in support of its Motion.



orinciples of deference with regard to actions by the other
branches of government.

[Als a legislative enactment,
entitled to a presumption of validity. 1 re
C.V. 5. y Mayne, 116 N.J. 490, 497, 5@]
A z2d 1160 (1989}, i

110

1 836

depart from the

Fforded to ithe

croduct of

Pld, at 1747

i Jd

Moreover, in

23 and their land use ordinances, nob a leglsla

anch of goverpmsa

A " Y
WAYETT 1

any presumpiion of

cutdionality and shi

proct. 92 N.oJ. et 198~99.  In that very case,

the other bhranches of

its willingness to defer to those actions. 67

note thet there has been some lag

We look forward fo more. ... Our deference o

and execullve 17

e omore substantis

L, osimilar to the s ation in school Tunding, the Courl was

clear that Jegid

rather Lhan judicial, action was the

preferred route. id. at 213-214 (M“In the absence of legisiative



and  executive help, we must give meaning to the constitutional
doctrine ... through our own devices, even if they are relatively

less suitable.”) . see also Hills Dev. Co. v. Bernards To. in

i 103 NLJL 1, 21 (1986) (noting that vindication of

b

passage of the

Housing Aot . The Court

represent “an unprecedent

ceglslature o face the

1

decisions by this Court” and beld Lhafr

LETOTH nee’” was “owed

traordinary legislat i

begislature reiative to this

Thus, the Courtl,

decrees, has remained

maintain the delicate interrelation

i government . See, ©.4d., Abbott 117

{("This Court will not, and

not, assume any part’” of “the

This

Gary’ s

deference to  its co-equal  branches  and

ssumption  of

constitutional validity accorded to legislative enactments. Abbe

Ty {(“we believe

14






